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THE NEW DOCTRINE OF THE SUPREMACY OP 
ADMIRALTY OVER THE COMMON LAW 

Three notable recent decisions of the Supreme Coort of the United 
Slates with reg;ard to the relations between admiralty and common law 
Jurisdiction in maritime matters have announced a new doctrine of the 
supremacy of admiralty law. which has already had very important consO' 
quences with reference to the law of master and servant at sea, with whkh 
those cases specifically deal, and is likely to have a far-reaching effect 
upon the entire domain of sea law. These cases are Sonlh^ Pacific Co. 
V. Jfnsnt, ‘ ChclntHs v Luckenbach S S- Co.* and Kmekfrbcekfr let 
Co. V. Sleivort. * 

In order to appreciate the novelty of the doctrine set forth in these 
decisions it Is necessary to con^der at some length the meaning of the 
clause of the United States Constitution on which these decisis purport 
to rest, this clause being that portion of Article III, Section Z. whkh prO' 
vidcs that 

"the judicial power" (of the United States) "shall extend . to 

all cases of admiralty and maritime jorSsdiction." 

That mcaninif is to be gathered first of all by an understanding of the 
situation as to admiralty and mantime law existing when the Const!tu* 
tion was adopted, and secondly by a consideration of the subsequent deci¬ 
sions in which the clause has been interpreted and its effect upon the 
plenary power which would otherwise be possessed by the state govern¬ 
ments has been determined. 

liy reason of the fact that ships move about freely between the 
ports of one nation and those of another, the law applicable to maritime 
affairs has. since the middle ages, been regarded as snmethii^ distinct 
from the ordinary municipal law. and as possessing an international 
character. Thus long before the adoption of the federal Constitution we 
hnd separate English courts of admiralty in existence, acting independ¬ 
ently of the common law courts and looking to the sea codes of Oleron * 
and Wtsbuy rather than to common law precedents for rules of decision, 
but nevertheless acting as EugUsh courts upon whkh foreign decisions 
were persuasive merely and not of binding authority. These courts m- 
cluded both prise courts, which, as their name indicates, had jurisdkton 
to determine the validity of war-time captures at sea,* and instance 
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courts.* which dealt with ordinary civil actions relating to maxtrime 
aFairs, and in addition possessed a special form of cn rem procedure in 
which a ship or 9(»ne other rts was named as defendant and the claims 
of various persons in respect to that rts were adjudicated. ^ 

In addition to these admiralty courts, however, the English ctimmon 
law courts alv» dealt with maritime matters. They had no prise juris¬ 
diction and nothing analoguus to the in rem procedure in admiralty, but 
their ordinary jurisdictioo over personal actions was not conhned to cases 
arising on land, but embraced maritime matters as well. * As to the latter, 
their Jurisdiction was, in general, co-ordinate with that of the admiralty 
courts, although the English common law courts succeeded in excluding 
the admiralty courts altogether from dealing with certain classes of easen 
of a dehnitdy maritime character.* 

A similar situation existed in the American Colonies except that the 
Colonial vice admiralty courts appear to have exercised a somewhat 
breeder jurisdiction than the jealousy of the common law courts per¬ 
mitted to the English admiralty courts.** These Colonial courts were 
after the ouibreek of the Revolution succeeded by state courts of ad¬ 
miralty. there being at that time no American nation and consequently 
iw national courts, alihoi^h a right of appeal from the stale admiralty 
courts to the Continental Congress in prise cases was granted by the 
Articles of Confederation, 

When, in 1787. the time came for framit^ a permanent scheme of 
government for the American nation, it was obvious that tlte matter 
of priae, being a question of public international law. should be dealt 
with by the national courts and by them alone, and since admiralty courts 
had dealt with other matters than priae and since these other matters 
involved to a large extent questions relating to the rights of forelgnerH 
and to interstate and foreign conimcrce, it was natural that the entire 
admiralty jurisdiction should be conferred upon the federal courts, llic 
provision of the federal Constitution vesting these courts with authority 
in "all cases of admiralty and maritime Jurisdicton" appears to have been 
adopted practically without debate. 1 * 

This federal jurisdkljon was from the outset construed both by Con¬ 
gress and by the federal courts as bdng exclusive so far as the creation 
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of admir&Uy courts were concerned aod state attempts to establish 
courts which should exercise the m rm powers that bad always been 
regarded as belonging solely to admiralty courts were uniformly stndctf 
down by tJie Supreme CourL’* * 

We have already seen, however, that there was a Urge held in 
which the common law courts had prior to the adoption of the Ctxisti- 
tution exercised powers co-ordinate to those of the admiralty courts. 
What effect did the admiralty jarisdiclion clause of the federal Constitu¬ 
tion have upon these common law powers? Before that question had been 
determined by a federal court, Congress undertook to deal with the mat¬ 
ter by declaring the federal admiralty |urisdiction to be exclusive "sav¬ 
ing to suitors in all cases the right of a common law remedy, where the 
common law is competent to give it/’'* It might be thou^t that this 
statute, if corutitutioual. preserved the common law remedy as a matter of 
congressional grace rather than of constitutional nKessity, and the federal 
courts have shown some tendency to treat the question as one of construe 
tion of this statute rather than as one of constituliona] law. Never* 
thelesi it was early stated by Mr. Justice Kelson in New Jersey Ste^m 
Navigation Co. v. Merckanl’s Bonk, that the saving ebuK was inserted 
"probably from abundant caution*' and shortly thereafter Mr. justice 
Campbell in Tayii^ v. Corryt** quoted Story on the Cotuliintion to 
the effect that 

'*the reasonable interpretation (of the Constitution! would seem to he.* 
that it conferred on the national Judiciary the admiralty and mari* 
time’^ jurisdiction exactly according to (he nature and extent and modi* 
fications in which it existed in the jurisprudence of the common law. 
When the jurisdiction was exclusive, it remained so; where it was con* 
current, it remained so." 

For, as Story further said, the class of cases in which the juriadiction 
had lormerly been concurrent "can be no more deemed cases of ad 
miralty and maritime jurisdiction than cases of common law juris* 
diction.'*»' 

These words have never been retracted or qualified by (he Su¬ 
preme Court down to the decisions with which we are concerned. More* 
over, the act of Congress purporting to preserve a common law remedy 
has received a very brood construction ** and (he cases in which a remedy 
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attonpted to be created by a sta 2 e have been hdd not to be a common law 
ronedy within tbe meanmg of the act have beeu, as we shall see, cases in 
which the admiralty jurisdiction had even prior to the Constitution been 
r^arded as exclusive. It would seem, therefore, that the act is uuim* 
porlant and that it b the Coostimtiou itsdf ajid not merely friendly con¬ 
gressional legislation which has preserved the common law jurisdiction 
in all its original vigor. Tlib common law jurisdiction is, of course, 
under our Coivtitution. a state jurisdiction, except in so far as the federal 
coorb have authority to act in commen law cases by reason of diversity 
of dtieenship or olbenvise. 

We are accordingly brought to the next step in our investigation in 
which, having found that both common law and admiralty courts have 
power lo hear cases involving maritime matters, it becomes necessary to 
determine what are the sources of the substantive law which these 
courts administer, whether or not both courts administer the same law, 
and, if so. to wluit extent (hey are in fact coordinate in the sense of 
having equal authority to interpret it. 

Dealing first with the courb of admiralty, wc have already found 
thai the law administered by those courts, is in large measure at least, of 
foreign origin. That law had, however, long before the adoption of the 
Constitution, become a pert of our law, although it was administered by 
separate courts and ahhoi^h if never became incorporated ia the,body 
of the common law as was tiie case with the law merchant. ** The Eng* 
lish maritime law, which was, as we have seen, of a somewhat restricted 
character, was not, however, adopted by the federal courts to llw same 
extent (o which the Fmglish common law has been adopted.*^ Color)iai 
and Revi^utionary precedents were few, and the fedeial courts of ad* 
mi rally have to a considerable extent biased their own trail, not arbitrarily, 
but by vrorlting over English, Colooial, and Continental admiralty prece* 
denb inio a lianxionknss federal system. However, as » pointed out by 
Mr. Justice Holmes in hb dissoiting opinions in the Jensen and Knieker' 
boeker cases, (lib early admiralty law was not, even when developed 
the ordinary processes of judicial reasoning, a complete and ade* 
quate system; and in many respecb, and especially with regard to the 
law of master and servant with which the recent cases in question deal, 
this law of the sea has been supplemented by the adoption of common 
law priadples in admiralty cases. 

In addition (o this judicial development of admiralty law, it became 
extaU>lbhed after a considerable period of doubt** that the admiralty 
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lurisdicHon cUus« of the Constitution conferred upon Congress an im¬ 
plied power to modify admiralty law by statutory enactment^* In 
the meanwhile, in the absence of siKh congmsiona] I^slation, the slate 
legislatures had sought in various ways to supply the deficiency by enacting 
laws of their own, and it was decided at an early date that these legisla¬ 
tures, although poviTerless to create admiralty courts of their own, could 
create maritime rights which the federal courts of admiralty would en* 
force.*’ 

Owing perhaps to the original belief that Congress had rto power to 
modify adaiiralty law. it was even held that a state statute creating a 
right m rrm which could be enforced only by a federal court of ad¬ 
miralty might nevertheless be valid and binding upon the admiralty 
courts. Thus state statutes creating liens on domestic vessels enforcible 
in M rm proceedings were upheld.** although the court at a later dale, 
after the power of Congress to alter admiralty law became thoroughly 
established, refused to extend this principle to acatuiea purporting to 
create rights m rm in foreign vessels, and declared these statutes to be 
invalid.** 

While the admiralty courts were ihw developing their own law m 
this manner with the aid of federal and state legislation, the common law 
courts of the states and of the United States were also dealing with 
mantlme torts and contracts. In doing so they looked to a large extent 
to the admiralty decisions for guidance, ** but aUo, as was natural in view 
cl the difference in their modes of procedure and of the fact (hat they 
were common law courts dealing in general vrith rights arising out of 
events occurring in their own common law territories, they in some 
cases adopted common law views in matters of substantive law which 
were at variance with those accepted by (he admiralty courts. In at least 
one important respect, that of the effect to be given to contributory negli¬ 
gence. they differed radically from the admiralty courts. With the sanc¬ 
tion of the Supreme Court of the United States (hey adhered in maritime 
casts to the ordinary common law rule that such fKgltgence was a com¬ 
plete bar to the plaintiff’s claim. while the admiralty courts treated such 
negligence as having merely the effect of reducing the amount of (he 
plaintiff's recovery. ** 
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Not only did the common law courts thus exercise the riglit to decide 
maritime cases according to their own view of the common Uw, but this 
cooudod law jurisdiction was held to give (o the state legislatures the 
same right to change the oanmun law within their boundaries with refer¬ 
ence to seafaHi^ matters which they had to change their common Uw in 
other respects, lltus state laws providing for pilotage fees,** for attach¬ 
ment of ships in common law actions,** and for recovery for injuries at 
sea resulting in death ** were upheld both by the state and by the federal 
courts of common law. 

In general, however, tliese state statutes did not increase the differ- 
0 Kes betw'een the common law and the admiralty law as in most ca*<s 
the sure suhites were beM to be binding upon the admiralty courts as 
wdl. Those differences did, however, exist, as we have seen, and both 
state and federal courts recognized their existence as something natural 
and unavoidable. ** 

It is. of course, a familiar principk that whenever state and federal 
courts have co-ordinate jurisdiction neither court is bound to follow the 
decisions of (he other if it believes them to be inconsistent with established 
doctrines.*' The diversity of view between admiralty and common law 
courts is not, however, a difference between co-ordinate courts established 
by different sovereignties. Tlie application of common law in lieu of 
admiralty doctrines to maritime matters is not confined to the state courts 
but is equally characteristic of the federal courts where these are sitting as 
common bw tribunals. Thus, in dealing with the question of the liability 
of the owner of a vessel for injuries to one member of the crew due to 
negligence of another, the Supreme Court of the United Slates has in a 
common law case treated (be question as governed solely by the common 
bw fellow-servant doctrine, but has said in an admiralty case that tlie 
owner's exemption from Kability is independent of the fellow-servant 
rule, *» 

The parallel is not, therefore, to other cases of concurrent power as 
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between the state and the national courts but ratber to other cases of con¬ 
current puvircr as between different courts established by the same gov¬ 
ernment, such as the concurrent power which courts of common law and 
equity have in many cases, which, as in the case of the coocuirent author* 
ily of the common law and the admiralty coorts, frequently results in di¬ 
ve r^itv of decision in spite of the familiar maxim that equity follows 
the law. 

There U, however, one importam distinction between the admiralty 
and the equity situations. Both common law and equity, whether ad* 
ministered by state or federal courts, arc clearly state law.** With 
regard to admiralty law, however, the federal courts, having been vested 
with exclusive jurisdiction to act as admiralty courts, have treated the 
law administered by them as having a federal rather than a state origin, 
at least to the extent to which it is based on the law of (he »ea and not 
on common law principles.** 

(>n the other hand, since there is no such thing as federal common 
law there can Iw no doulit that the application of a common law remedy 
to a maritime case involves the application of stale law. I'urthennore. 
in view of the fact that the state courts have been held to be free to fol* 
low their own rules of substantive law as well as of procedure in mar^tone 
caites, it would seem that (he substantive rules which Ihey enforce as vrcll 
as the procedural remedies which they grant must be regarded as state 
law. 

I'he situation is, no doubt, an anomalous one. The anomaly is in 
part due to the dinkuky of reconciling the views of the common law 
judge? that the common law enforced by them is appiKable to all per¬ 
sons within (he territory, whether afloat or ashore,** with the admtrahy 
notion of an international law bascil on the civil bw which is applicable 
to ships and seamen in all countries of the world and is enforced in 
special admiralty courts, a difikully which exists quite apart frum any 
special constitutional provisions.*^ So far as the difficulty is a ccmsti- 
tutional one, it is due rather to the Supreme Court’s theory that the 
Constitution by transferring admiralty jurisdiction to the federal courts 
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Ri some mysterious manner changed the conteut of admiralty law from 
a state to a federal body of rules ** than to the theories of advocates of 
state's r^hts as to the concurrent power of the common law courts. 

Sudi was the situation with regard to the jurisdiction of the state 
and federal courts and legislative bodies when the Jensen case came 
before the Supreme Court. Before considering that case at length, 
however, i( is desirable in order to arrive at a better understanding of 
that decision to consider briefly the specific rules which had at tliat 
time been worked out by admiralty and by common law courts as to the 
law of master and servant in maritime cases. 

So far as courts of admiralty were concerned a ralher extraordinary 
dlstincHon would seem to have existed between the obligations of a ship 
owner towards the crew of his vessel and his obligation towards a sCeve* 
dort who might be at work thereon. With regard to the former it hnd 
long been established that by maKtime law the owner was bound to take 
care of a seaman who fell side or met wiih an accident at sea lo the extent 
of giving him proper maintenance and medical care. In the case of 
Th< Oseeola,** the Supreme Court decided that, except in cases of un* 
sea worth inesa of the vessel, this claim to care and cure was the limit of 
the seaman's rights. The court further held that the owner's immunity 
was not due to the fellow-aervain rule but lo a coniplete absence from 
the admiralty law of any principle of liability applicable to the case. 
Nevertheless the court went on to state, somewhat irrelevantly as it 
would seem, that all members of the crew, exeejx {>erhaps (he m&ater, are 
fellow servants.** 

In Ailoniie Trons^ori Co. v, ImhfTuck,*^ on the other hand, the court 
decided that a stevedore ei^aged in unloading a vessel is, in accordance 
with the common law rules of master and servant, entitled to sue in ad¬ 
miralty the stevedore company by whom he was employed for damages 
for an injury occasioned by the failure to provide him with a safe place 
to work on board of a ship, although the defect in the ship was Karcely 
one which could be regarded as making the ship unsea worthy. There 
IS nothing in the case to indicate that a different rule would have been 
applied had the plaintiJTs employer been the owner of the vessel. 

The common law coorts, on the other hand, while recognizing the 
seaman’s peculiar right to medical aid, had In general assumed that tliis 
was not a substitute for the ordinary common law rules as to a master’s 
liability to a servant but an addl^nal right anting out of the maritime 



L<t us now turn to th« Jemen cas«, in which, &s we have seen, the 
New York Workmen’s Compenaatiun Act was held to be uDConstitutiraal 
as applied to an accident to the stevedore which occurred while he was 
on shipboard engaged In unloading a vessel in New York harbor. The 
opinion of the court, which was written by Mr. Jostke McReynoIds, 
recognizes that In view of previous deci^ons it is too late to deny that 
the general maritime law may to some extent be modified or affected by 
state legislation. The learned Justice points out, however, that slates have 
been forbidden to authorize proceedings hi rem in their own courts 
according to the course of admiralty or to create liens for materials used 
in repairing foreign ships and argues that the ustderlying principle of 
those cases is that not sute legislation 

*'is valid if it . . . works materia] prejudice to the characteristic 
features of the generai maritime law or interferes with the profwr 
harmony and uniformity of that law in its intemahonal and interstate 
relations*' 

although, as we have seen, all that those cases had actually decided was 
that no state could create a court of admiralty and that there were limits 
to the obligotlon on federal courts of admiralty to enforce state statutes 
In in rem proceedings. 

In support of his general doctrine he further quotes some language 
from the opinion of Mr. Justice Bradley in Tht LoUtw9ni\o. to the effect 
that the admiralty and maritime law to which the constitution refers, 

a system of law co extensive with and operating uniformly in the 
whole Country."^ 

That ca.^e wns, however, an admiralty case, the sole question before the 
court being whether the rule laid down in the earlier decisions, to the 
effect that oo lien was created against a dcanestic vmsel by the furnishing 
of supplies to that vessel, should be overroled. There is nottung m Mr. 
Justice Bradley's remarks about the importance of uniformity m the 
law administered by courts of admiralty to indkale that the state courts 
in administering remedies given by the common law or by state legisla¬ 
tion modifying that law are not wholly independent of admiralty rulii^s 
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so Icng as no questicei of remedies peculiar to admiralty courts is involved. 

Dissenting opinions in the Jensen case were written by Justices Pit¬ 
ney and Hedmes. each of them being concurred in by Justices Brandeis 
and Garke. Mr. Justice Pitney's oinnion is for the most part an elaborate 
and painstaking review of the history of admiralty jurisdicbon both 
prior and subsequent to the enactment of the United States Constitution, 
the condutions reached by him therefrom being, in the main, similar to 
those stated in the preceding portion of this article. In addition he 
dwells at son>e length on the analogy between die admiralty clause and 
the commerce clause of the Constitution and argues that, it being well 
settled that the ex{wess power given to Congress to regulate interstate 
and foreign commerce does not in the absence of congressional action 
prevent the states from enactir^ legislation similar to the New York 
Workmen's Compensation Act,** the implied pou'er given to Congress to 
enact admiralty legislation ought not to be treated as a more drastic 
prohibition of state action. 

Striking as this analogy seems at hrsi sight, it is submitted ihat it 
does not in reality add anything to the force of the arguments agal^*i 
the decision previously presented. In the absrivee of congressional regu 
larion the law af^plkable to interstate commerce Is unquestionably state 
taw and (he states are free to change this law despite the commerce 
clause unless by »o doing they impose an undue burden u|)on that com¬ 
merce. It appears to be Mr, Justice McReynold's view, however, that 
the admiralty situation is a wholly different one, and that entirely ajart 
from any implied power of legislation in Congress the federal courts 
lave, under the sanebon of the Constitution, in some mysterious nun 
ner established a federal code of admiralty law which is not to be im* 
paired rither by state courts or by state legislatures. According to his 
view of the matter it is the judicial power of the court rather than the 
legislative power of Congress wbkh is interfered uith by the statute 
in question. The writer agrees with Mr, Justice Pitney that this view 
h un«ourKl. but its unsoundness cannot be demonstrated by referring 
10 the commeiee clause which, unlike tJie admiiahy clause, |x>ssesses 
a purely legislative character.** 

Let us now* turn to Mr. Justice Holmes’ opinion. After referring 
briefly to prior dedskHts and pointing out that these leave no doubt 
that the grantii^ of admiralty jurisdiction to the United States did not 
deprive either the state eouns or the state legislatures of all power to 
(leal with maritime oiaiters, he goes on to atgue that In the light of 



No such federal law exists^ howe^'tr. Admittedly there is no fed¬ 
eral statute coverir^ the subject. Moreover, e%en if it be assumed (hat 
the medieval law of the sea as developed by (he federal admiralty 
courts is. as Mr, Justice Bradley appears to have thotight, a federal 
and not a stale law, this law is entirely barren of any principles 
(^verning the situation, the law with regard lo the liability of on- 
l>loyer and stevedore administered by the Supreme Courl in the Im- 
brovek case—the very law which Mr. Justice McReynolds regards as 
tire obstacle in the way of the validity of the New York statute—haviog. 
Kays Mr. Justice Holmes, a purely common law origin. 

Where did this common law come from ? 

'*l'he common law U not a brooding omnipresence in the sky, but 
the articulate voice of some sovercin or quasi-sovere^ that can be 
identified ... It always is the Taw of some State.* ^ 

This common law cannot have lieen introduced into admiralty by 
tite mere hat of the judges for that would be judicial legislation. lie 
says: 

recognize without hesitation that judges do and must legisbie, but 
they can do so only interstitially; they are confined from molar to 
molecular motions. A common law judge could not say, *1 think the 
doctrine of consideration a bU of historval nonsense and shall not en* 
force it in mv court.' No more could a judge exercising the limited 
jurisdiction of admiralty say. 'I think well of the common bw rules of 
master and servant anJ^ propose to introduce them here m bloc.’ Cer¬ 
tainly he could not in that way enlarge the exclusive jurisdiction of 
the district Courts and cut down the power of the States.”*^ 

1 'he true theory must be that the common law prtrKiples are en¬ 
forced in the admiralty courts because the slate law exists to some 
extent in admiralty ex proprio vigort and independently of the will of 
the federal judges. But the state legislature clearly has power to 
change its own law and has done so. Hence the rule of state law 
ai)p]ied in the ImbrtA-ek case no longer exists either in admiralty or 
elsewhere, and there is no law on the subject except the Workmen's 
Compensation Act, which, not being in conflict with any provision of the 
fe<leral Constitution, is clearly valid. 

This is simple and lexical but h may be doubted whether rt Is 
wholly satisfactoTy from an historical standpoint. Possibly the cases 
in which the admiralty courts had previously declined to follow state 
law can explained consistently with this theory by saying that the 


law as applying merely by analogy.** To admit that it has no other 
validity than this may, as he says, be lo convict the judges who in¬ 
troduced it of having been guUty of wholnale judicial legislation. 
Most common lawyers have, however, a natural if erroneous feeling 
that the commen law is little less than '*a brooding omnipresence in 
the sky." and hence jwlges trained in that law would feel few qualms 
about applyii^ it to situations to which it might not, stnctly speaking, 
rebte—unconscious that they were thus legislating and legislating 
pretty radically.** 

A theuredcal jurist may say that all admiralty law Is In reality 
stare bw or he may qualify this statement as Mr. Justice Holmes does 
by saying that it it state bw so far, at least, as it is not based on the 
bw of the sea. Our federal judges a}>pear, bow*ever, to have treated 
the admiralty law which they administered as federal law irrei]>ective 
of the source from which iu pricKiples might be denved. Mr. Justice 
Pimey's theory that the admiralty judges have adopted an eclectic 
pdky of cotisciously or uaconKiou^y borrowing such common law 
principles as seemed to them to be needed would seem more nearly to 
represent what has actually taken place, although it In^pliedly adnuts 
that the admiralty judges have acted as l^islaton in so doing. 

Both views are equafly effective, however, as lines of attack upon 
the decitton in the /esuen case. If the maritime bw of master and 
servant is, except where Congress has legislated on the subject, state 
bw, it is clearly subject to state modification. H, on the other hand, 
the bw enforced by admiralty courts on that subject rests upon no 
firmer foundation than (he borrowing of certain common bw rules 
by admiralty judges as an act of judicial legisUtion, it obviously pos¬ 
sesses DO such Osnstitutbnal sanction as to make it superior to the 
bws esuUUlied by the legisbture of a sovereign state. 

This divergence of view between Justices Holmes and Pitney 
w'ould, however, have been of great importance if the Jensen case had 
been decided in favor of the validity of the New York law. The 
question would then speedily have arisA as to the effect of the New 
York act on the bw declared by the admiralty court in the Imbrovek 
case. If, as Mr. Justice Holmes contends, that law is state bw, then 
it oi^ht to follow (hat the unwritten state bw having been superseded 
by legisbtive ac^g there is no longer any bw in existence except the 
statute. That statute is, however, as Mr. Justice McReynolds points 



out in the Knukerbocker case,*’ incapable ol enforcenent by an ad¬ 
miralty court since it provides for an adixiinistrative and oot a judicial 
procedure. We would thus have the curious result that although the 
federal admiralty jurisdiction is exclusi^'e a state kgisJamre can, by 
exercising a concurrent common law power, ctmpletdy oust the fed¬ 
eral court from an established jurisdiction over an irnportant brancli of 
the maritime law. 

Nevertheless, if Mr, Justice Holn>es' premise be sound, thi< con¬ 
clusion, although somewhat »urprisir^, seems entirely rational. A state 
is clearly under no duty of preserving il« law* io such 8ha|>e that it 
is capable of enforcement through the machinery of courts es(aUi4)e4l 
l>y Congress. Thus, for exunple. the Constitution gives the federal 
courts jurisdiction over controver«ies between citizens of different 
states, yet it will hardly be contended that a Massachusetts employee 
hired under a New York contract can bring an action in a federal 
court against his New York employer for an injury suffered in New 
York when New York has abolished the common law action and sub* 
stituted therefor a purely administrative remedy. 

If, on the other hand, Mr. Justice Fitney’s view be fonowed. the 
rule laid down by the admiralty court in the itnhropek should 
a|)i>arenily l>e treated as a federal rather than a state rule, and heiKe 
one which would he unaffected by legislative changes in the law of New 
York.** Ibe result would be a serious lack of unifonnity between state 
and federal rule;*, hut this lack of uniformity would differ in degree rather 
than in kind from that already existing as to the effect of contributory 
negligence. Moreover, however unfortunate such lack of uniformity 
may be, it Is clearly no sufficient reason for setting asklc the stale 
statute, if, as is beUev'ed to be the case, there is no principle of con* 
siitutional law deduclble cither from the language of the consiilutkma) 
provision itself or from principles of interpretation established by prior 
decisions which make the purely jxidge made rule of the admiralty 
courts the supreme law of the land. 

Furthermore, as a practical matter, it is very doubtful whether the 
decision in the Jensen case will bring about aay real uniformily In the 
rules governing the liability of employers of stevedores to Iheir em¬ 
ployees. The general rule Is well settled that unless ibe situs of an 
injury is maritime, admiralty courts have no jurisdiction over it, and 
the remedy In the state courts is exclusive.^ it W'ould seem to follow 
that an injury to a stevedore which occurs not on beard ship but rjn 
the wharf Is a mauer wholly outside of admiralty jurisdiction, and that 


footnote 3. p. 166. 

tbs was die view of the New York Coon. Matter of U'ntkfr. Clyde 


STicfa an injury oceurring in the state of Xew York is governed by the 
nrorkmen's compensation law of that staic.*^ While it is poasible that 
the subset^uent decision of die Supreme Court io the Knickerbocker 
case*' has extended the admiralty jurisdiction to cover rases of this 
sort, that case does not. on its face, deckle anything more than that an 
injury to a stevedore resulting (rum (ailing uff a wharf into the water 
is one having a maritime situs, and it is by no means clear that the court 
would have held admiralty law to be appbeaNe to an accident occurring 
wholly on the wharf. Sitwe a stevedore’s employment necessarily in* 
volves his constant movement back and forth between boat and pier, a 
rule which may thus make Ins rights vary so substantially according 
to the precise spot at which he happens to suffer an injury has little 
to reconiiiiend it from the standpoint of uniformity. 

As a matter of fact, the division of the court, with Justices 
Holmes. Rrandeis and Clarke, together with one other Justice deciding 
in favor of the employee and the remainder of the court un<ler the 
leadership uf the conservative Mr. Justice kfcReynolds upholding the 
contentiona of the employer, is so familiar as to suggest that, whether 
consciously or not, it was not primarily (he question of uniformity 
which determined the court's decision—an inference which it strength 
ened by a consideration of the views which the respective Ju'^tices have 
expressed in other cases as to the desirabdiry of workineu’s coiii^iens:!* 
tion acts such as that of New York State. It is true that that par* 
ticular act in question was upheld by a unanimous court in york 
Central ff. R. v. IVhiie.^* but it is a^wrent from the views expr«se<l 
by Justices McKenna and McReynolds and concurred in by Justices 
White and van Devanter in the later Arisom Rntf^loyer's Liahiiity 
Cases** that their concurrence In the opinion of tlte court in the Whifr 
case did not involve any whole*hearte<l accqitance of tlie social and 
economic the()He> on winch workmen’** compensation acta are ba*,e<l, 
Uieories widi which not only Justice^ Holmes, Brandei^ and Clarke 
hut the more conservative Justice Pitney, as is evident fr(«n the 
btter's opinion in the Araona cases, concuried in by the other three, 
are in complete agreement, ’This leaves only one ju<ige, Mr. Justice 
Day, who appears from the ArUono cases to be an ardent believer in 
workmen's compensation laws and who yet vuled against the validity 
of the New York law as applied to the facts of the Jensen case. 

Whatever be the true explanation of the decision in (he Jensen case, 
however, the doctrine of unifonnity there laid down has been rigidly 

^Snnyne dr Hoyt v. Bsrsck (C. C. A. 1915) Z26 FeeJ. 561. 587. In AiloHlic 
Trsjupert Co. v. Imkrvvrk. rmpto. fooinole 47. pp. $6. 61, ihe cemn assumed that 
this rreoirement that the mjary lake {dace on ihe wai«r applies to personal injury 
rasrs whm ibr olainliS is ao emokrm of ihe defendant. 



tidh^rcd to tn subsecjuent cases involving the law oC master and servant 
at sea. Thus in CMeniis v, i.nrfcf«hflrh S. 5- the Supreme Coorl 
held that a steamsliip company is not liable at common law for an in* 
jury to a seaman which was aJkged to be due to the negligent acts of a 
superior officer in spite of a provision in the Federal Seaman's Act to 
the effect that '*Seamen having command shall not be held to be fel 
low'servants with those under their authority."'** Justices Pitney, 
Brandeis and Clarke again dissented, this time without opinion, and 
Justice Holmes concurred in the result only. 

The opinion, again by Mr. Justice McReynolds, assumes (hat ifie 
statute may be broad enough to cover the n^ligence of a subordinate 
ofhcer, but takes the position that even as so construed the statute fia< 
no bearing on the case. The court tinda the admiralty rule as estab¬ 
lished by the case of The Osetoia to be that the shipowner's immunity 
from lialnliiy for injuries to a seaman not due to the unseaworthine'*' 
of the ship is not based upon the fellow'servant doctrine. This rule, 
says the court, mu^t by reason of the principle of uniformity e»Ub 
lished by the Jem^n case be e<iuaI1y ap|>hcable in a common law action, 
and hence a statutory rule to the effect that seamen Having command 
are not the fellow servants of those under them la wh(»1ly Immaterial 
so far as the rights of the parties in personal injury cases are concerned. 

Assuming the correctness of the court’s view of the admiralty law. 
ihe situation was not free from difficulty. If. on the one hind, the 
court were tn hold, as it did, that the common law wa.'^ necessarily the 
same as the admiralty law, it would reach a result entirely consistent 
with the JtHsen ca»e, but even more inconsistent wiili previously w’ell 
settled principles than is the result reached in that case. If, on the other 
hand, it were (o hold that (he coiiuncm law courts were independent of 
admiralty and that the felloW'servant rule was a well settled common 
law doctrine applicable in conunon law courts to maritime injuries,"* 
it would then have to decide whether an act of Congress, enacted under 
Ihe admiralty clause of the Constitution and of such a character as to 
have no effect upon the admiralty rule covering Ihe C9M, slioukJ be 
given effect to change (he common law rule and that only, a result which 
might well be thought undesirable both from a theoretical and from .1 
practical standpoint. 

1 'he im))urtiiit feature of the ca^e is not, however, the construe 
tioii placed upon a particular act of Congress, but rather the broad doc* 
trine laid down by Mr. Justice Me Reynolds that the existence of a con¬ 
current remedy at law merely permits the common law courts (u apply 
their own remedies to maritime case< and does not authorize them to 
depart from the rules of substantive law laid down by admiralty courts 


as applicable to cases relating to similar (ads. By its opinion in this 
case (be Supreme Court appears definitely to have adopted die view 
whidi Mr. Justice Pitney declared to be the efiect of the Jensen case 
that the Supreme Court of (he United Slates is in all maridjiie cases 
a court of last resort with power by writ of certiorari to review any de- 
drioo of a state court in a maritime case, even though no state or fed¬ 
eral statute is inrolved In the decision doctrine which recall.^ the 
ancient matrim, ''Bom judiei esl ompliere jurisdittionem." 

The doctrine of this case thus involves, even more clearly than tliat 
in the Jensen case, a radical departure from the principle taken in ihe 
earlier cases which the court does not purport to overrule. The well 
settled diveruly of view between the admiralty and the common law 
courts as to the effect of contributory negligence under the unwritten 
law can scarcely be explained as a mere matter of procedure, and it Is 
e<)ually hard (o see bow, H the content of maritime law is federal rather 
than state, a state l^slarure has power to change it, even if the changes 
previously held valid by (be Supreme Court are not to be deemed such 
IS work “material prejudice to the characteristic features of the gen¬ 
eral maritime law.'* 


It is nevertheless most unlikely that principles so well established 
u the right of common law courts to deny relief in maritime cases 
to persons guilty of contributory negligence or the right of a state 
(^islature to give an action for death resulting from an act which 
(he admiralty courts (hemselves recognise as wrongful** will be aban¬ 
doned 15 a result of these decisions. The cases establishing such 
doctrines are not likely to be overruled, but how far can they still be 
regarded is authority beyond the precise point established by them? 
In haiarding wha( can at this time be scarcely more than a guess as 
to the answer to this question, it seems safest to distinguish pretty 
sharply between stale stalutea and common law decisions. 

If the Supreme Court of the United States is to act as a court of 
last resort in all maritime cases, commoo law as well as admiralty, 
there seems little reason why ii should permit any diveigence between 
the unwritten bw aiforced in the one and in the other class of 
case, except where the differences between the common law and the 
admiralty procedure necessarily require such a divergence, where the 
divergence is sanctioned by established precedent, or where it is too 
animportant to induce the court to exercise its discretionary power to 
grant a writ of certiorari.** The situation with regard to state stat* 


**Q9ehee S. S- Co, *. Uerehs"l. n/ro, lootnore 3S certainly assumes, if it 
does oot oecesaarity decide, that this view is eorrecL 

”Tbe receot act of Coogres*, (1920) 66(Ji Congr. 2d Sess. c. 111. creating 
an actiflO (or damages (or death br wrongful act occurring on the high seas 
expressly states that the provisiou 01 any iiate sUtnte giving remedies for death 

me^ bu* ia ^mA sV«l si *a n «*4 wt*«11 1*aw« 



utes howevcT. a wholly differmt one. The Suprane Court has it* 
self no le^slative power and Congress cannot be expected to interest 
ilself m local affairs suAcieotly to enact all such local police regula¬ 
tions as may be needed in order to protect the rights of the public. 
Even If the admiralty clause, unlike the commerce clause, makes the 
unwritten as well as the written law a federal one, the need for state 
authority to enact local police r^ulaticms is no less urgent in the one 
case than in the other.** 

The remaining case, that of Knukfrbo<bfr irt C«rm^Ny v St€^ 
is important from the standpoint of this article, mainly as rt 
emphasizing the doctrine of the Jtnstn ease that it is the judicial power 
conferred upon the federal courts by the admiralty clause rather chan 
the legislative power impliedly conferred upon Congress (hat makes 
such state laws as the New York Workmen’s Compensabon Act in¬ 
valid. 

The Supreme Court having deduced from the supposed principle of 
uniformity the supremacy of the federal admiralty courts over the de* 
cisions of state courts and the enactments of state legislatures, there 
remained only one peril to the uniformity of the maritime law to be 
guarded against, namely, the possibility that Congress might interfere 
with that uniformity either by adopting state laws or by passing a non- 
uniform law of its own. This peril was not long in appearing. As a 
result of popular disapproval of the poeition in which employees of 
steamship companies were placed by the ifnatn decision. Congress in 
October. 1917. amended the 24(h Section of the Judicial Code by alter¬ 
ing the saving clause so as to make it read as follows; 

**aaving to suitors in all cases the right of a common-law remedy where 
the common law is competent to give it. and to claimants the ri^s and 
remedies under the workman’s compen.sation law of any state.'**' 

After conflicting decisions had been rendered in the lower federal 
courts as to the effect of this amendment,^* the quesbon of Hs validity and 
construction came before the Supreme Court in the Knkkerbotker 
case, which, hke the Jtnstn case, involved the applicabcei of the New 

iMfra, foornote 1. In 5<«inn»u *. VMOtt (J920) 251 U. S. 547. 40 St^. Ct 342. 
it wft) held that ■ writ of error does oot lie ia such a case. Ttwre is oothing 
in the case to Indicate that the coart has not juriidtction oo ceniorari which 
would seen to be the props oroceeding under 1237 of ibe Judicial Code aa 
anended by (1915) 39 Stat. 7i6. U. sTComp. Scat (1916) fI214. 

*l>oub(less (he state juriadktioo over commos law crimes, such as morder. 
occumng on shipboard shll exists io any event There is oo ledcral conmon 
law of crimeh Manekestf* v. Maitaehujritt (I89t) 139 V. S. 24Q. II Sop. Cl. SS9. 
and Congress has oot provided for the pocsa hm a i t of eriineE lakiac place in 
waters wiihio state boundaries and not Involvla^ eov breach of federal najitime 
regulations. See (1909) 35 Stat 1142, U. S. Cooip Siai. <1916) {10445 
** Supra, footnote 3. 

** ri9l7) 40 39& II. .«>. Coma Stat (Sisoo. 1919) <901 (3) 


York Workmen’s Compensation Act to an injury which the court re¬ 
garded as maritime in character.^* 

The court, speaking again through Mr. Justice McReynolds, held 
that the clear intent of the statute was in effect to overrule the Jensen 
decision and (o validate the Kew York act and that so construed the 
statute was uncoctstitubonal. Mr. Justice McReynolds' iiosition seems 
to be (hat if the law be regarded as an attempted delation of jiower 
\xy Congress to the state legislatures it was clearly invalid, as tlie uni 
formity of the admiralty law is required by the constitution and is not 
merely a product of the will of Congress express or implied; and that 
if the act be regarded as an ademption of the state laws as acts of Con¬ 
gress it is still void for lack of uniformity and because of the failure 
oo the part of Congress to exercise an independent judgment with 
r^nl to the subject matter. 

Justices Jfoltnes, Brandets. Clarke and Pitney again dissented in 
an opinion written by Mr. Justice Holmes. This opinion expressed the 
view dial (he law is clearly an adoption of the state laws by Congress 
as federal legislation ami that as such It ia altogether unexceptionable, 
since there is no constitutional requirement that federal lawK shall be 
unifoim except in the ease of bankruptcy legislation, and since ample 
precedents for the adoption of federal law.i by Congress exist in such 
cases as the adoption of state pilotage laws by Congress'* and of state 
criminal statutes as applicable in federal reservations within the boun¬ 
daries of a state.'* as well as the act providing for conformity of federal 
(o state practice,'* and the so<alled “bone dry'* law which had been 
held to be constitutional by the majority of the court m opposition to 

"The optrioct ih«i the p|ainii(F’» jniesme ''while employed . , . ai 
a barfenafi and doing work of a maritltDe nature . . . (ell into the Hadsoii 
River and drowned." It appeari from the original papers that he was standing 
on a whart ti the lime. Apart from the \ew York siaiuic. the deiendani's lia¬ 
bility, it exblipg at aU. would have been a ton rather than a contract liabth^ 
As a general rule, admiralty has so jurisdiction over Iona unless the injury 
occtirrM on ihe water. The Ptymautk. supra, footnote 59. Although the case 
is a close one, ii would seen dial the injury In the present case did not so occur. 
See Tkf Aibian (f). C. 1903) 123 Ted. 189. It is not emlrely clear whether the 
deciaion that adnkalty baa jurisdiction is to be regarded merely as a holding 
that an Injury of this son does occur on (be warer, or involves an extension 
of ibe jnrudietiMi over torts to mclnde cases involving the doing oi work of 
a maribme nature, irreapective of (he place of the injury, or is based on the 
theory that actions for persooil injuries between an employer and an employee 
aboold be regarded as so closely conttecied with the cootract of employment as 
to give admiralty jarisdiction wbenever the contract is maruime See Matttr 
af Doey v. /fotedMd Co. (1918) 224 N. Y. 30. 120 N. E. $3. Tbe second and (bird 
propoaiions seem wholly jocooslstent with the reasoning of the Inbrefek case, 
aod the doctrine of that case and of tbe earlier cases oo which that decision is 
based can hardly be r^arded as modified in this important respect by the langu^e 
above quoted which purports to be a mere statement of fact and not the enonda- 
iic» of aoy Ittal pnnople. 

'*GibbiHu 9. Opden (U. S. 1824) 9 Wheal. 1. 207. 



Mr. Justice Holmes’ own views*' The learned Justice frankly stales, 
however, that he still r^ards the New York law as constitutional for 
the old reasons as well as for the rtew, and it is difficult to sujiport his 
contention that an act which hands o^'cr the whole subject of compensa* 
tion for maritime injuries^ by hypothe»is a federal maner, to a state 
administrative agency, and clearly conlcinpbles that an employer shall 
have the right to insure against liability under the law by depositing 
money in a stale insurance fund of whkh the Treasurer of New York 
^tate is custodian, can be r^arded as a federal law. 

llie imporiance of the dissent of Mr. Justice Holiues and his as so* 
ctaies is, from the poem of view of admiralty law at lea'*t, to lie found 
in the indication which it gives of the reluctance of the minority of the 
court to accq>t the novel doctrine of the Jensfn case, rather tlian in the 
ingenious reasoning in which Mr, Justice Holmes attempts to show that 
the act of Congress alters tlie situation presented in the former case. 

Despite thl« tenacity of view on the part of the minoriry, however* 
the thrice repeated assertion by the majority of the court in the cases 
under discussion of the doctrine of the unifomuty of the maritune law 
and its predominantly federal character irrespective of the court in which 
it may be enforced can scarcely be regarded as other than the settled 
law of the land, though for reasons such as those previously outlined 
it is ]>robtbte that this view will not in all respects be canted by the 
Supreme Court to its logical conclusions. Ojiinlons ntay well differ 
ais to whether the limitations thus imposed upon the powers of the 
xtate^ are desirable or otherwise, but it is submitted that, desirable or 
not* these limitations are without substantial sup|)ort cither in the Ian* 
guage of the fe<1eral Comtilution or in the previous judicial history of 
the subject. 

No doubt the tendency whkh these cases show to increase the cen* 
traliraiion of our government by stretchU^ the powers of the federal 
government to their utmost is in accord with the spirit of the age, al 
though a comparison of these cases with recent decisions such as Ham* 
mft V. Dagenhari in>alidating the federal child labor law, Bvfjats v. 
Core'* impliedly denying the power of Congress under the Sixleeiitli 
Amendment to tax state bonds, and CHberf v. Minnesofa** upholding 
state interference with freedom of speech in matter^ of national con¬ 
cern, may gix ground for certain irookal reflections as to the pnr^xises 
lor which the doctrine of federal supremacy is invoked. 

E. Mbrrick Dodo. 1». 
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